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In response to the events of September 11, President Bush ordered the activation of up to 50,000 members of the National Guard and Reserve to aid in security and recovery efforts.  The change in status, from civilian to military, has affected the lives of thousands of reservists, national guardsmen and their families.  Some soldiers may find that, while they are in service to their country, they make less money than in civilian life.  Other soldiers may find that their military service disrupts rental or lease agreements.  Several soldiers may have been students in their civilian lives, and had to abandon their academic endeavors to defend the nation.  There are Congressional and Federal Agency provisions to assist reservists and national guardsmen called to active Federal service.  While the Soldiers' and Sailors' Civil Relief Act (SSCRA) provides protection to reservists and national guardsmen, there has been additional guidance from federal agencies which provide additional relief specifically for reservists and members of the National Guard.  Fitting all of these disparate pieces together is a valuable step in understanding what categories of relief are available.  As most of this relief is not automatic, knowing the procedures for notifying a creditor that you are entitled to the relief is an important step in enjoying the relief to which you are entitled.

Loan Relief: The Well-known 6% interest rate Cap
The SSCRA can help if your military obligation has affected your ability to pay your bills such as credit cards, loans, and mortgages.  You may be eligible to have the interest rate lowered to 6% for the duration of the your military obligation; interest includes service charges, and processing fees.  To use the SSCRA reduction, the debt must meet three requirements.  First, the debt must have been incurred prior to your being called to Federal active duty.  Second, you must be on active duty at the time you request relief from the creditor.  Third and most important, your military service must have “materially affected” your ability to pay the debt.  The presence of “material effect” is crucial.  A creditor will take into account all of your income sources.  For instance, if your civilian employer is providing supplemental pay to make up for any shortfall between military and private-sector pay, there may be no “material effect.”  If you make more in the military than you did as a civilian, there is definitely no material effect.

To implement the 6% interest rate cap, contact your creditor and request that your interest rate be reduced to 6% according to the provisions of the SSCRA.  The Legal Assistance Office here at Fort Sam Houston has samples of what a letter to a creditor should include.  The creditor may want copies of your orders and identification card.  The burden is on the creditor to seek relief in court if the creditor believes that a service member's military career does not materially affect his or her ability to pay.

During Operation Desert Storm, the major lending organizations agreed that the proper method for applying the 6% interest rate cap was to take the remaining balance of the loan and re-amortize it for the remaining term of the loan at 6%.  This reduces the monthly payments.  Unacceptable methods for applying the 6% interest rate cap include ballooning the interest over 6% at the end of the loan, and reducing the rate but not the monthly payment.  There are at least two alternatives available to enforce the interest rate cap provision.  First, the Department of Justice may act to enforce a soldier’s 6% interest rights under SSCRA.  Second, the soldier may individually sue the creditor in federal court to enforce the SSCRA.

RELIEF FOR FHA-INSURED MORTGAGES

As of 24 September 2001, the U.S. Department of Housing and Urban Development updated its guidance on the provisions of the SSCRA and its effects on FHA insured mortgages.  In addition to the 6% interest rate cap, homeowners also receive protection from foreclosure under the SSCRA.  Further, lenders may follow HUD guidance and postpone any part of the mortgage payment that represents principal.  For more information, call HUD’s National Servicing Center at 1-888-297-8685.

EDUCATIONAL LOAN RELIEF

Although educational loan interest rates are not covered by the SSCRA, The Department of Education has granted additional loan relief to members of the National Guard and the Ready Reserves of the Armed Forces who have been called to active duty due to events since the 11 September terrorist attacks:

a. Lenders must automatically postpone the student loan payments of borrowers during the period of the borrower’s active duty service.

b. For military personnel whose loans are in a grace period, the grace period will be extended for the term of their military service.

c. Collection efforts against a borrower in default must cease for the expected period of the borrower’s military service, through September 14, 2002, provided that the borrower notifies the loan holder that he or she has been called to active duty.

d. Schools are strongly encouraged to refund or credit any portions of unused tuition, fees, or other institutional charges.  

For more information, a borrower called to active duty or his or her representative should contact 1-800-4FEDAID [1-800-433-3243].

RELIEF FOR Texas Veterans’ Land Board Loans

As of 4 October 2001, the Texas Veterans’ Land Board (VLB) has gone a step further than the SSCRA provisions for reservists and national guardsmen who are recalled to an active status.  The Texas Veterans’ Land Board has decided to defer all payments and interest on land loans during the activation period.  If recalled to serve, the VLB will "freeze" land loans; no payment, interest or penalty will accrue during the time the service member is activated.  Once returned to a non-active status, the veteran will have a ninety-day grace period before returning to regular payments or working on any delinquency that was present when the loan was frozen.  If the loan was forfeited prior to being recalled, the forfeited status will not change.  However, VLB will not finalize foreclosure until the veteran is given the same ninety-day grace period and a chance to make up previously overdue payments.  To begin this process, veterans must submit a copy of their orders that show the activation date, as well as the return date to the VLB.  For more information, contact the VLB at 1-800-252-VETS (8387).

Termination of Pre-Service Lease Agreements
If you are leasing or renting property, you may be able to terminate the lease under provisions of the SSCRA.  The lease must have been signed before you entered active duty, and the premises must have been occupied for dwelling, professional, business, agricultural or similar purposes by you or your family members.

You must deliver written notice of termination to the landlord after entry on active duty or receipt of orders for active duty.  The termination date for a month-to-month lease or rental is 30 days after the first date on which the next rental payment is due after the termination notice is delivered.  For example, if rent is due on the 1st of the month and notice is delivered to the landlord on August 5th, the next rent due is September 1st. Therefore, the lease/rental agreement will terminate on October 1st.  The termination date, however, is calculated differently for year-to-year leases and rentals.

If you paid rent in advance, then the landlord must return any unearned portion.  Further, the landlord may not withhold the refund of your security deposit for early termination of the lease or rental agreement. However, the landlord may withhold return of the security deposit for damages, repairs, and other lawful provisions of the lease/rental agreement.

Military Termination Clauses.  In addition to the statutory and regulatory protections mentioned above, you have one important method for requesting contractual protection that is readily accepted and available.  As you relocate due to your military service, you may find yourself entering into a lease agreement for housing near your duty station.  Be sure to check and make sure that your lease agreement contains a “military termination clause.”  A military termination clause gives you, the military tenant, an option to end a lease before the agreed upon ending date upon orders transferring you to another duty station or releasing you from Government service.  Ordinarily, you notify the landlord in writing of your release from Federal active duty at least 30 days before your proposed ending date, citing the military termination clause in the lease.  Remember to include a copy of your orders with your letter.

INSTALLMENT CONTRACTS AND AUTO LEASES
You or your spouse may request protection under the SSCRA for pre-service debts incurred under installment contracts and auto leases with “option to purchase clauses” in the lease agreement.  Just as with the 6% interest rate cap, you or your spouse must prove that your military obligations have “materially affected” your ability to pay the debt.  Also, at least one deposit or installment payment must have been made on the contract before your entry onto active duty.  As a consequence, the creditor cannot exercise any right or option under the contract, such as to rescind or terminate the contract or to repossess the property, unless authorized by a court order.  While the SSCRA does not terminate an automobile lease, you can ask the court to issue an order adjudging how much a lessor is entitled to as a result of your premature termination of an auto lease obligation.

FURTHER RELIEF FOR RESERVISTS

There is additional relief for service members activated under Title X, which pertain to reservists only.

Professional Liability Insurance Coverage.  This section is especially important for civilian professionals who are in the reserves.  Such a service member may want to suspend costly professional liability insurance, in fields such as the legal, dental or medical professions, during his or her term of active duty, then reinstate coverage once the service member is in civilian practice again.  The SSCRA allows for this upon written request of such person to the insurance carrier.
Non-Employer Sponsored Healthcare Insurance Coverage.  Since the military’s medical facilities cover service members’ healthcare needs, a service member may want to suspend costly non-employer healthcare insurance coverage while on active duty.  The SSCRA requires civilian insurance companies to reinstate coverage once a service member is released from active duty.  The health care provider has to write a new policy, and cannot refuse to cover most preexisting conditions; the only exclusion is a disability adjudicated by the Department of Veteran’s Affairs.

This is a summary of the most common types of relief to which a reservist or a member of the National Guard called to active duty may be entitled.  The SSCRA covers several types of situations; from stays in court proceedings, protection from default judgments, and tolling of statutes of limitation; to deferment of state or federal income tax collection; to protections from repossession, foreclosure, or eviction.  These entitlements are designed as “shields” to protect deserving service members.  The Fort Sam Houston Legal Assistance Office can advise you on the complexities of the SSCRA and similar provisions after hearing the specifics of your situation either on a walk-in basis, or after scheduling an appointment.  The Legal Assistance Office is located in Building 134, 1306 Stanley Road; our numbers are (210) 221-2282 and (210) 221-2353.

